Liberal Constitutionalism and Diversity

Stephen Macedo

 (This is a very preliminary draft. I apologize for the very rough nature of this text

 and the many imprecisions it is bound to contain. This will form the basis

 for my presentation, which I hope  will at least raise some questions for discussion).









I want to address some questions concerning religious and cultural diversity in India and the US.  I will begin by saying something about my overall orientation to liberal constitutionalism, and then address questions raised by Hindu Nationalism, and the BJP’s attempt to claim the mantle of secularism and tolerance.  Some elements of the BJP’s agenda bear surface resemblance to claims made within liberalism.  What should we make of this resemblance and how should we respond to it?  In particular, I will take up the suggestion of scholars Ratna Kapur and Brenda Cossman, who have argued that the BJP’s position reveals the blindness of traditional versions of liberalism to substantive inequalities and the need to respect religious and cultural difference.  I will endorse their emphasis on substantive equality, but argue that they can’t promote, at the same time, greater social equality and greater difference.  Their progressivism is, inevitably, more assimilationist than they let on, and they should not be embarrassed by that.  Every sensible version of liberal democratic constitutionalism has an assimlationist agenda with respect to its own basic values.



*****



Let me begin by saying something about my own position with respect to liberal constitutionalism, and the relationship between basic political values and the religious and cultural belief systems that exist within the constitutional system.  





The political values on which liberal democratic constitutionalism rests seem to me to be thicker and more consequential for society as a whole than is often admitted.  It seems to me that our legitimate public aims with respect to civil society are more substantive, distinctive, and controversial than is often recognized.  To promote a liberal democratic civic culture is to promote a distinctive ideal of the good society, one that is far from neutral with respect to the various religious and personal ideals that people have pursued throughout the ages.�





This line of thought may seem to be at odds with recent developments in liberal political theory.  John Rawls argues in his recent work that liberal principles of justice should be understood as the most basic part of a political creed, as distinguished from comprehensive philosophical and religious accounts of the whole of truth.  There are many philosophical and religious questions about which reasonable people disagree reasonably, Rawls argues, and when we try to formulate fundamental principles of justice (including an account of the equal basic rights that ought not to be up for grabs in ordinary democratic politics) we should try to find grounds that reasonable people can share.  The point of a liberal democratic constitution is to secure political legitimacy by establishing fair political processes, and by identifying the basic rights and interests of citizens that ought to be protected from ordinary political bargaining.  These most basic political guarantees are enshrined in a constitution through an especially arduous process of constitutional ratification or amendment, and as such they ought to be supported by a widespread consensus among citizens.  A religiously and culturally diverse society can have a consensus on basic principles of justice, insofar as religious and cultural communities converge on support for a common political morality.  Political justice is then founded on our shared reasonableness, not one particular account of the truth as a whole.�   





I agree with the basic thrust of Rawls’s political liberalism.  We can, as fellow citizens of many faiths, formulate and agree upon basic principles of justice while leaving many religious and philosophical questions aside as such.  There are all sorts of vexing philosophical questions – about the nature of value, the relationship between free will and determinism – that we do not need to settle in order to get on with substantive reflection on political morality.  Likewise, there is no “liberal” position on whether God exists or not, or on the nature of the trinity (in the Christian faith), or on the religious authority of the Prophet Mohammed.  Liberalism is indifferent to religious questions as such: it takes no stand on them, and we should take no stand on them as fellow citizen determining together the basic principles that inform our shared political order.  If we want our shared political order to have a common rationale that we can hold in common, then we will have to formulate those principles together, looking at matters from a public point of view.  This is at least the crux of the contractualist account of political authority that, I believe, informs the most powerful version of liberal democratic constitutionalism.



*****






There is another sense in which liberal democratic constitutionalists – in America or India or anywhere -- cannot be indifferent to the ideas formulated and disseminated by religious communities.  Because political power in a democracy is, ultimately, the power of the people, we cannot be indifferent to the fundamental springs of human conduct, and the fundamental sources of human belief, in our society.  Religious communities are often powerful sources of fundamental human belief, and the authority of these communities lies outside of politics.  Nevertheless, these extra-political communities shape the values, character, and behavior of citizens in ways that have great political relevance.  The survival of a liberal democratic constitutional order – the survival of basic justice in a particular society – may depend upon the beliefs and attitudes fostered in these communities.  This is not an argument for political control over or regulation of private sources of belief.  It is nevertheless the case that political orders count on a convergence of public and private values.  Our political liberal values don’t rest on a particular account of religious truth, but their survival does depend on private belief systems becoming predominantly of a sort that will support those basic liberal values.�  And if members of a political order believe that certain principles of justice are on the whole justified (such as the principle of equal basic liberty for all persons) they cannot be indifferent to the ways in which powerful private moral and religious currents shape the attitudes of citizens and (perhaps more importantly) future citizens in respect of these values.        






Members of such a political order – partisans of equal basic liberty for all – may decide that private educational institutions are preferable to publicly run educational institutions, but an important part of the case for the preferability of private educational delivery – I would say a decisive part of the case – will depend upon whether we can trust private educational institutions (including religious educational institutions) to reliably fulfill our public educational purposes, which include the education of children to be future citizens.  If we believe in liberal democratic constitutionalism as a justified and worthy political order – as preferable to the alternatives because of the very great and basic political values that it protects – then we cannot be indifferent to the question of the survival of this political order.  





As liberal democratic constitutionalists we must care about the moral influences and educative consequences of private communities, including religious communities, though it is equally important that we take an interest in these matters from a civic standpoint, and because of the civic or political implications.  As citizens thinking about politics, we should not be concerned about the specifically religious dimensions of private belief.  We should not as citizens have a particular view of the nature of God or of our religious duties as such (from the standpoint of liberal constitutionalism, there is no view of the nature of God or of whether God even exists).  We must only assume (and act on the assumption) that whatever is true about religious matters is consistent with, and indeed supportive of, liberal justice.



*****



This is so far very abstract, and I will presently get to some more specific applications.  But I would just suggest right now that it should already be evident that this way of looking at public and private beliefs has certain implications for the questions of whether, and how, a liberal democratic constitution is neutral with respect to religious beliefs, and whether and how a constitutional order must be assimilationist with respect to beliefs and ways of life.  






So with respect to the question of whether a liberal constitutional order is neutral with respect to religious beliefs.  “Yes” in the sense that this order is not founded on any particular set of religious or cosmological beliefs.  “No” in the sense that this political order is not equally amenable with every version of religious truth.  Insofar as people really do have some equal basic rights, those religious doctrines that contradict these claims must be false.  





 With respect to the question of whether liberalism is assimilationist with respect to religious and cultural communities.  “No” in that liberalism has no particular view of religious truth: liberals hold a wide variety of views about god or gods.  But “yes” in that some notable religious claims are incompatible with, or in tension with, basic liberal values.  Pre Vatican II Catholicism held that those with erroneous religious views should not have the same political rights to speak and publish as those with correct religious views.  Popes of the 19th and the first half of the 20th centuries called for censorship, because religious error has no rights.  In these respects, Pre Vatican II Roman Catholicism was at odds with the equal rights of all citizens.  Liberals must hope for the assimilation of all religious traditions to basic liberal values such as free speech.  From a public point of view, liberals don’t have a particular view of religious truth, but liberals must hold that those religious and philosophical communities that deny the existence of equal basic rights for all are in error. 



*****



Now I’d like to turn to the Indian context, and should begin by apologizing (once again) insofar as the assertions made here are inaccurate.  






The BJP presents an interesting case that has some parallels in America.
 
There seem to be two planks of the BJP that are especially problematic from the standpoint of religious diversity and civil peace in India.  First is the linkage that the BJP constructs between Hinduism and secularism, which amounts to an intolerant version of toleration.  Second is the BJP’s opposition to “special rights” for the Muslim minority (its opposition to affirmative action or “reservations” on behalf of Muslims) which are opposed in favor of the formal equality of all in the eyes of the law.





To begin with the first point, a central plank of the BJP’s platform seems to be a chauvinistic celebration of the unique tolerance of Hinduism, and an insistence that all religious communities in India should mimic Hinduism’s brand of secularism.  As Golwalker puts it, “Hindu tradition goes far beyond the western concept of ‘tolerance’ which implies that the faith that ‘tolerates’ is superior to the other.  With us, all faiths are equally sacred…. Hinduism is secularism in its noblest sense.”� On this view, only Hindus are capable of real secularism: “If secularism means treating all religions on an equal footing, proselytizing and secularism can’t go together.  Those who believe in conversion do so because they feel that their religion is superior to all others…. Hinduism… does not believe in conversions and Hindus have never been proselytizers.  As such, organizations of Hindus alone can be truly secular.”  





What the Hindu Right offers is a religious doctrine of toleration.  The problem here is that what is masquerading as religious tolerance is actually a particular view of religious truth.  





Hinduism is a remarkably inclusive and non-dogmatic religion, and as such it would seem well-equipped to support toleration and social pluralism.  The Supreme Court of India itself has described Hinduism as “a religion that embraces many gods, texts, and rituals” as Cossman and Kapur put it (p. 127), or as the Court said, “The Hindu is inclined to revere the divine in every manifestation.”  But Hindus are not tolerant if they insist that everyone should adopt a specifically Hindu form of religious inclusiveness: the peculiar style and substance and substance of Hinduism.  This amounts to an insistence on religious uniformity in the name of political toleration.  This gets the liberal formula backwards.  The liberal hope is that a political morality or civic ethos can form the shared basis for toleration and other basic principles of justice, but many religious paths can converge on these shared political principles, and people should be left to work out their religious paths for themselves.  Liberalism stands for religious toleration as a civil doctrine.  It is equally insistent that we cannot publicly prescribe, or even speak to, the religious grounds for toleration.      





The BJP and the Indian Supreme Court seem to have sown some real confusion about these matters, though some of this confusion may be inherent in Hinduism’s peculiarity as a historical phenomenon.  Hinduism can be portrayed as so inclusive and latitudinarian that it is a mere lifestyle or ethos, and not really a particular religion.  As I understand it, the BJP has played on this ambiguity with the phrase “Hindutva,” which means “Hinduness,” but which the BJP wants to say is really just the mindset or ethos appropriate to the citizen of a tolerant, pluralist India.  The Supreme Court seems to have endorsed the notion of “Hindutva” as a secular lifestyle and tolerant ethos rather than a specifically religious creed, while also allowing that the rhetoric of “Hindutva” can be deployed in such a way as to encourage communal conflict.� 





This is most unfortunate.  It might be easier said than done, but it seems to me that, especially now in the wake of the BJP’s appropriation of “Hindutva,” an effort should be made in public forums such as the Indian Supreme Court to carve out a public justification for basic values such as toleration that does not trade so closely on Hinduism.  (Admittedly, the characterizations mentioned above came in a case in which what was being challenged was a law that prohibited candidates from appealing to his or her religion, race, caste, community or language to further his or her prospect for election, or to prejudice the chances of another candidate.  Laws regulating political speech should probably be constructed narrowly.)





There is a rough parallel between the BJP and the role of Protestantism in the United States.  In the 19th century and after there was a tendency to identify Protestantism and Americanism.  It was held that there was a peculiar historical and philosophical affinity between Protestant beliefs and republican self-government: Protestantism more rational, enlightened, and democratic than, in particular, the Church of Rome.  At the time of the revolution there were prohibitions on Catholics holding political office in many colonies, and Catholics suffered other disabilities.  Conflicts between the Protestant majority and the Catholic minority came to a head as Catholic immigration increased in the mid-19th century.  The conflicts eventually focused on the institution of common schooling, which were controlled by the Protestant majority and which had a Protestant coloring.  Children were required to read the King James version of the Bible, for example, as a form of moral instruction.  It was claimed that the common schools were non-sectarian, but they appealed most of all to a wide swath of
 
Protestants.





I’ve explored some of these conflicts in the American context.�  I’ve allowed that there was a great deal of Anti-Catholic prejudice, some real unfairness and meanness toward Catholics, and a good deal of chauvinism on behalf of Protestant claims to enlightenment and toleration (I was born and raised a Catholic).  But I’ve also defended the civic purposes of common schooling, which seem to me legitimate and detachable from the Protestant chauvinism.  Educating children from many different religious communities together in a public institution is one way to help build bonds of civic friendship and cooperation.  In part, moreover, the Catholic hierarchy rejected common schooling not only because it was anti-Catholic but also because some of the bishops were not interested in the legitimate civic purposes of common schooling.  The Bishops wanted to keep children within the Catholic fold, and they worried that only an education in Catholic schools would do that.  One important bishop insisted that in order to be acceptable, public schools had to be constituted to have a “perfect neutrality of influence” on the religious beliefs of children.  This could not be guaranteed, and should not be guaranteed.  As I emphasized before, some aspects of pre Vatican II Roman Catholicism were in decided tension with liberalism.  An education in liberal values is unlikely to have had neutral influences on the religious beliefs of children, but that is not required, so long as the education  is shaped by public aims and imperatives.  





When we think about the reform of public education policy today, moreover, we should not have false expectations about the degree of neutrality that we can or should aim to achieve: public schools were and are controversial not simply because they have been, and in some ways still are, unfair to minority religious and cultural communities, but also because some religious and cultural communities reject our legitimate civic purposes.   



*****



We need to be careful not simply to identify injustice but to analyze it and respond to it properly.  It is sometimes the case that valuable public purposes and concepts are appropriated and perverted by unjust political movements.   We should struggle, in such instances, to reclaim the valuable public concepts and to cleanse them of unjust encrustations.  But we also need to be careful that our response to unfairness and injustice is caref
u
lly targeted.   






The second element of the BJP’s platform to which I referred above is the opposition to “special rights” for minority communities, including for the Muslims.  The BJP has adopted the language of formal equality among all citizens: the Muslim’s enjoy unfair special rights, it is charged, whereas one law should apply to all citizens irrespective of their religious differences.  The BJP has used this rhetoric (also familiar in America) to deny the legitimacy of affirmative action to protect Muslims and others.  Against the BJP, Kapur and Cossman argue for a “substantive” model of equality, whereby one looks for the real impact of the law on the lives and power of disadvantaged groups.�  Laws that treat people formally as equals may actually embody the norms and cultural values of the majority.  Unless we look at the real impact of the law, taking seriously the particular context and values of disadvantaged minorities, we may miss the law’s tendency to embody the particular values of the majority and to reinforce subordination of the minority.  When we look at law from the standpoint of substantive and not a merely formal equality, we will pay more attention to the differences among groups, and we are more likely to recognize the legitimacy of some differences of treatment.�  The insistence on formal equality masks the law’s differential impact on particular groups.  “Formal equality will need to be displaced in favor of a more substantive conception of equality that can accommodate the need for religious groups to be treated differently.”  This will be in “sharp contrast to the approach of the Hindu Right” which emphasizes “equal treatment and assimilation of difference, the approach that we are outlining is one that insists on the democratic validity and necessity of accommodating difference.”�  Shifting to substantive equality will help us shift away from assimilation and toward respect for difference. 





There is much that I agree with in the argument of Kapur and Cossman.  Fairness does indeed require that we consider the substantive impact of the law, and not only its formal properties.  This observation is a hallmark of contemporary liberalism (post-classical liberalism), though Kapur and Cossman seem to think it was invented by feminists.       





No matter, the problem is that Kapur and Cossman don’t acknowledge the ways in which their own model of substantive equality is, in effect, assimilationist.  Like many other progressive scholars, Kapur and Cossman want to have it both ways: they want to promote substantive ideals of equality that are more demanding in many respects than merely formal requirements of neutrality, but they also want to be decidedly more respectful of difference, and to reject assimilation.  





An insistence on equality of treatment, or equality of concern and respect, requires an account of the basic values in respect of which people ought to be treated equally.  Kapur and Cossman don’t sufficiently acknowledge the ways in which their own account would pressure communities to comply with and assimilate to a substantive set of fundamental values, especially greater equality for women.  Their constant refrain (quite properly) is that merely formal models of equality fail to identify the extent to which socially constructed identities and norms “reinforce women’s inequality,” and “the extent to which the underlying sexual division of labor has produced such inequality.”  They insist that even when the law appears to treat men and women equally in formal terms, the law may yet sustain traditional social patterns that contribute to “women’s socio-economic inequality.”  Look to the “real material implications” of family law and other traditional patterns, they insist.�   





I agree with all this.  But it needs to be carefully noted that Kapur and Cossman’s agenda – as much as the agenda of any scholars, social activists, or political party with a distinctive account of justice – would subordinate social and religious differences to their vision of the fundamental values of the constitutional order as a whole.  They rightly argue for much greater attention to ending women’s subordination and oppression.  I entirely agree with their agenda.  However, this agenda does not abjure the pursuit of sameness and assimilation, rather, it offers a recipe for justified assimilation to civic values properly understood.  They cannot press the cause of greater equality for women without advancing a social revolution that will undermine some forms of religious distinctiveness.





Of course, Kapur and Cossman also want to respect many cultural and religious differences: those that do not run afoul of their fundamental values.  They cannot avoid being concerned with the inequalities of power and status imposed on Muslim women.  Their implicit aim is to assimilate all religious communities toward the values of equal basic power and status for all persons.  This will, obviously, require some religious communities to revise or jettison aspects of their religious beliefs.  This does not make Kapur and Cossman’s agenda a religious agenda: it is and remains a political or civic agenda, but one with profound implications for what can be true in the religious realm (or, for what we as citizens should regard as reasonable and respectable contenders for religious truth).  Insofar as particular religious strictures justify the subordination of women, Kapur and Cossman show no solicitude for those elements of religious diversity, nor should they.  My only beef with Kapur and Cossman is that they tend to be broadly dismissive of assimilationism, while pressing their own assimilationist agenda.



*****



But if we look at the matter this way, are we giving aid and comfort to the BJP?  I hope not, and I don’t think so.  It might be said that the vision of gender justice that Kapur and Cossman put forward, for example, puts greater demands (places greater burdens for change) on the Muslim minority than it puts on the Hindu majority.  Pressing that agenda has, therefore, a differential impact on the minority community, and so how can it be just from the standpoint of substantive equality?  To put the question that way is simply to re-introduce legal formalism.  The fact is that adopting a substantive standpoint will not always make life easier on minority communities: it may increase rather than decrease the demands we place on minority communities (and so increase assimilationist pressures).  The Muslim personal law furnishes a good example: it appears to be considerably more oppressive with respect to women than the personal law of other communities.  But only a morally empty formalism that insists on treating majorities and minorities equally – in spite of the real impact of their practices – will be riveted by this.  A substantive standpoint should, after all, seek to assure us that gains and losses are based on justice, rather than arbitrary forms and comparisons of any sort.  The crucial question is not whether a law or principle has a greater impact on the minority or majority, the crucial question is whether the impacts (whether equal or unequal) have a legitimate public justification.  Respect for the fundamental equality of women certainly qualifies.  As I argued in the case of Catholics in the United States, sometimes minority communities bear special burdens because they resist justified public imperatives.   The point is not to assimilate toward Protestantism or Hinduism, but to assimilate toward legitimate civic values.  We must not let Protestant chauvinists and Hindu nationalists claim and monopolize important public values, and we can only do this by being clear about the civic grounds of civic values.  






Nevertheless, and very clearly, the felt insecurity of the Muslim minority in India must be considered and accommodated.  Here we run into political questions that cannot be settled or even discussed adequately based on abstract theory.   I have tried to suggest the need for some greater clarity, but that alone is not enough to determine how trust can be rebuilt after a period of deep conflict.  It would be helpful, and in some ways it seems to me crucial, for fundamental claims of political morality to be distinguished from sectarian religious claims.  It is a great public resource for there to be a public point of view on basic questions of justice, and that requires efforts to distinguish religious claims from claims of political morality.  But once these claims become entangled, they may not be easy to distinguish (this has long been the case in debates around public education policy in America).  





� I’ve defended these views in Diversity and Distrust: Civic Education in a Multicultural Democracy (Harvard University Press, 2000).

� This is a pretty rough rendition of the main argument of Rawls’s Political Liberalism.

� In spite of the popular metaphor of a “separation of church and state,” this mutual interdependence is clear enough from the early arguments for religious toleration: the success of arguments for religious toleration depend partly on the sorts of religious beliefs that people have.  I discuss this in Diversity and Distrust, pp. 30-36.

� Speech Delivered at a Public Rally at the Red Fort Grounds (Nov. 14, 1965), quoted in Brenda Cossman and Ratna Kapur, “Secularism’s Last Sigh?: The Hindu Right, the Courts, and India’s Struggle for Democracy,” 38 Harvard International Law Journal 113 (Winter 1997), text acc. note 125.

� In the cases of Manohar Joshi and eleven others, including Bal Thackery, decided in 1995, see Cossman and Kapur,  pp. 119-20.

� In Diversity and Distrust.

� They do this in Subversive Sites: Feminist Engagements with Law in India (New Delhi: Sage Publications, 1996).

� Ibid., p. 176.

� “Secularism’s Last Sigh?” pp. 167-168, 169.

� Subversive Sites, pp. 219, 221.
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